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TO: Chief Administrative Law Judge Richard L. Sippel 

DEFENDANT CABLEVISION SYSTEMS CORP.’S  
OPPOSITION TO MOTION OF GAME SHOW NETWORK, LLC TO COMPEL 

DATE CERTAIN FOR THE DEPOSITION OF JOSH SAPAN 

  Defendant Cablevision Systems Corp. (“Cablevision”) respectfully 

requests that the Presiding Judge deny Game Show Network, LLC’s (“GSN”) motion to 

compel the deposition of Josh Sapan, the Chief Executive Officer of AMC Networks Inc. 

(“AMC”).  GSN seeks to elicit testimony from Mr. Sapan either 

party’s has nothing to do with the limited supplemental discovery 

the Presiding Judge approved in the wake of the D.C. Circuit’s decision in Comcast 

Cable Commc’ns, LLC v. FCC (the “Tennis Channel” decision).1  There is no evidence 

that Mr. Sapan played any role in Cablevision’s business analysis in 2010 of whether to 

re-tier GSN.  Moreover, Mr. Sapan is an “apex” witness with no unique knowledge of the 

facts underlying this dispute—facts GSN has explored at length with other witnesses who 

                                                 
1 717 F.3d 982 (D.C. Cir. 2013). 
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have been deposed and will testify at trial.  GSN can offer no credible reason to depose 

Mr. Sapan at this late date, and should be foreclosed from doing so.          

BACKGROUND 

Mr. Sapan is currently the President and CEO of AMC.  At the time of 

GSN’s re-tiering, he was the President and CEO of AMC’s predecessor, Rainbow Media 

Holdings (“Rainbow”), which was then a wholly-owned subsidiary of defendant 

Cablevision.  Rainbow was (and AMC now is) the owner of WE tv, and was the owner of 

Wedding Central before it was shut down in June 2011.           

In his role at Rainbow as the head of a network content business—to be 

distinguished from Cablevision’s “cable” side of the business that brings channels into  

subscribers’ homes—Mr. Sapan had no role in Cablevision’s decision to move GSN to 

the Sports and Entertainment Tier (“S&E Tier”).  Cablevision’s then-President, John 

Bickham, and then-Senior Vice President of Programming, Tom Montemagno, along 

with other Cablevision officials (Tom Rutledge and Mac Budill), {{considered whether 

to cancel or re-tier GSN during the summer and fall of 2010 and communicated their 

decision to GSN on December 3, 2010.}}  Ex. A, at 11-14 (Cablevision Trial Brief, Mar. 

12, 2013).2  There is no evidence that the GSN re-tiering had anything to do with WE tv 

or Wedding Central; former Rainbow executives are prepared to testify at trial that they 

had no knowledge of Cablevision’s decision prior to the re-tiering.  Ex. A, at 15.   

Mr. Sapan’s limited involvement in discussions concerning GSN was in 

the context of exploring a resolution of the parties’ dispute after Cablevision had decided 

                                                 
2  Cablevision submits the attached Exhibits A through H in support of its opposition.  Certain Exhibits are 

excerpted portions of documents that have previously been filed with the Court.  References to GSN’s 
Motion, and the exhibits attached thereto, are in the form “Mot. at __” and “Mot. Ex. __.”        
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to move GSN to the S&E Tier.  Following the re-tiering decision, Derek Chang, a senior 

executive of GSN-owner DIRECTV, contacted Cablevision COO Tom Rutledge about 

{{the broader relationship between Cablevision and DIRECTV and asked whether 

anything could be done to reverse Cablevision’s decision regarding GSN.}}  Ex. B, at 28-

30 (GSN Trial Brief, Mar. 12, 2013); Ex. A, at 14-15.  This request precipitated a handful 

of conversations between Mr. Chang, Mr. Sapan, and Robert Broussard (Rainbow’s 

senior distribution executive) exploring a potential business resolution of the dispute that 

included discussions concerning DIRECTV’s willingness to carry Wedding Central.  Ex. 

B, at 29; Ex. A, at 15.  In the end, DIRECTV declined to carry Wedding Central and 

Cablevision declined to reverse its decision to place GSN on the S&E Tier. 

Both DIRECTV’s Mr. Chang and Rainbow’s Mr. Broussard were deposed 

at length about the meetings and telephone calls they had concerning DIRECTV’s 

carriage of Wedding Central.  See, e.g., Ex. C (Chang Dep. Tr. 127-137); Ex. D  

(Broussard Dep. Tr. 36-43).  Both recalled largely the same details of those discussions.  

Compare, e.g., Ex. C, at 129:20-130:22 with Ex. D, at 36:15-37:18; 39:18-42:15.  Both 

have been identified by the parties as witnesses who will testify at trial.  Although the 

documentary and testimonial record makes it clear that Mr. Sapan participated in those 

conversations, GSN never sought to depose him before October of this year.  Indeed, 

GSN was prepared to go to trial without deposing or listing Mr. Sapan as a trial witness 

in March 2013, when GSN identified Mr. Sapan as a “key individual” and dedicated an 

entire section of its Trial Brief to the conversations he and Mr. Broussard had with Mr. 

Chang.  Ex. B, at 27-30 & Appendix B. 
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Following the Tennis Channel decision in May 2013, GSN requested 

“[l]imited further discovery” to explore the D.C. Circuit’s purportedly “new test for 

determining whether a vertically integrated MVPD has a legitimate business purpose to 

treat unaffiliated program services differently from affiliated services.”  Ex. E, at 2-3 

(Joint Status Report, Apr. 10, 2014).  GSN made clear that supplemental discovery would 

be “narrowly tailored” and further represented that it “does not seek to reopen the record 

‘wholesale.’”  Ex. E, at 3, 8.   GSN identified three specific areas of discovery it wished 

to pursue that focus on Cablevision as a video programming distributor: 1) “the benefits 

that Cablevision was foregoing by repositioning GSN to a narrowly penetrated tier;” 2) 

“the relative costs and benefits associated with broad carriage of WE tv and Wedding 

Central;” and 3) “who was responsible for key carriage decisions related to the 

repositioning of GSN and why those decisions were made.”  Ex. E, at 5-7.     

Based on GSN’s representations concerning its need for supplemental 

discovery, the Presiding Judge granted GSN’s request (Ex. F (Order, Apr. 17, 2014)), and 

the parties have since exchanged a discrete amount of supplemental discovery focused on 

Cablevision and GSN, not AMC or its predecessors.  Despite the narrow scope of the 

parties’ supplemental discovery to date, GSN noticed Mr. Sapan’s deposition.  After a 

letter exchange in which GSN gave facially unsatisfactory grounds for seeking Mr. 

Sapan’s testimony, Cablevision informed GSN that Mr. Sapan’s deposition was 

unwarranted in this supplemental discovery phase and that Cablevision would move for a 

protective order.  GSN’s motion to compel followed several hours later, before 

Cablevision’s motion was filed.   
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ARGUMENT 

Against this background, GSN can establish no legitimate basis for 

subjecting AMC’s CEO to a disruptive deposition with little or no probative value.  The 

record evidence shows that Mr. Sapan had no involvement whatsoever in Cablevision’s 

internal decision-making or interactions with GSN in the period leading up to the re-

tiering decision in 2010.  This makes sense:  Mr. Sapan did not work for Cablevision’s 

cable business at the time of the re-tiering and has no first-hand knowledge of 

Cablevision’s specific network carriage cost structure or business strategies relating to 

GSN.  Nor could Mr. Sapan offer testimony bearing on the purported “new tests” 

articulated in Tennis Channel, all of which concern the costs and benefits of 

Cablevision’s GSN re-tiering decision and the potential discriminatory intent of 

Cablevision’s executives in deciding to move GSN to the S&E Tier. 

In order to justify burdening Mr. Sapan with a deposition, GSN has tried 

to shoehorn his testimony into the narrow supplemental discovery the Presiding Judge 

ordered following the Tennis Channel decision.  GSN suggests that the discussions with 

Mr. Chang concerning DIRECTV’s carriage of Wedding Central could inform a “deeper 

discriminatory purpose” in Cablevision’s decision to re-tier GSN, because {{“[o]ne day 

after DIRECTV . . . gave its final refusal to carry Wedding Central, Cablevision 

repositioned GSN to the sports tier.”}}  Mot. at 4.  But this misrepresents the record.  The 

conversations between Messrs. Sapan and Broussard, of Rainbow, and Mr. Chang, of 

DIRECTV, {{took place in the two months following Cablevision’s communication of its 

allegedly “discriminatory” decision to re-tier GSN, not prior to the re-tiering decision, as 

GSN misleadingly suggests.  The actual date of the repositioning in February 2011 was 
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not a by-product of these conversations but had been set in place months earlier, pursuant 

to FCC regulations, and had long been communicated to Cablevision subscribers.}}  Ex. 

G, at ¶ 56 (Cablevision Trial Ex. 234 (Direct Testimony of Thomas Montemagno).)  Any 

conversations Mr. Sapan had with DIRECTV are disconnected from the allegedly 

wrongful conduct and have no relevance to the issues approved for supplemental 

discovery by the Presiding Judge. 3   

Moreover, the “deeper discriminatory purpose test” is not new at all; a 

showing of discrimination has always been part of plaintiff’s burden under the 

Telecommunications Act.  The DC Circuit opinion in Tennis Channel did nothing to alter 

that.  GSN explored the issues surrounding Wedding Central carriage on DIRECTV at 

length in the first round of discovery—via testimony from Mr. Broussard, Mr. Chang, 

and others—and could have sought Mr. Sapan’s deposition at that time if it was relevant 

and non-cumulative.  The opportunity to engage in supplemental discovery on issues 

surrounding Cablevision’s business analysis for the re-tiering does not give GSN the 

chance to re-open fact discovery because it does not like the state of the record. 

Perhaps recognizing this, GSN also argues that it needs Mr. Sapan to 

testify about the “costs to Cablevision of carrying its affiliated, similarly situated 

networks including WE tv and Wedding Central, broadly,” which GSN says are 

implicated in the “net benefit” inquiry outlined in the Tennis Channel decision.  Mot. at 

3.  But Mr. Sapan has nothing new to say on this topic, about which GSN has obtained 

ample evidence already.  For example, Cablevision has produced its affiliation 

                                                 
3  Indeed, the Media Bureau questioned whether the discussions between the parties and their affiliates after 

the repositioning decision were even sufficient to establish a prima facie case of discrimination on the 
basis of affiliation. Ex. H, at ¶¶ 35-36 (Hearing Designation Order). 
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agreements with WE tv and Wedding Central, as well as documents discussing 

Cablevision’s payments to WE tv.  The parties’ experts also will prepare supplemental 

testimony to address the Tennis Channel issues.  Thus, these topics have already properly 

been explored with reference to documents and testimony from those involved in the 

“cable” side of Cablevision’s business, who conducted analysis and made the decision to 

move GSN to the S&E Tier.  Evidence from Rainbow, on the “content” side of the 

business, has no bearing on the matters discussed in the Tennis Channel opinion.  To the 

extent that Rainbow’s views on Cablevision’s programming costs are at all relevant, GSN 

has had the opportunity to depose Mr. Broussard, Rainbow’s head of distribution, and he 

will testify at trial. 

Indeed, the one document GSN cites from Cablevision’s supplemental 

production undermines any claim that Mr. Sapan should be compelled to testify.  The 

document contains two November 2009 emails and an attachment sent from Mr. 

Montemagno to Mr. Broussard discussing {{enforcement of the MFN clause in 

Cablevision’s carriage agreement with WE tv.}}  Mot. Ex. 3.  Mr. Sapan’s name appears 

nowhere on the emails, and the contents of the attachment were produced in October 

2012 as part of Cablevision’s original document production.  Any questions about this 

document should have been directed to Mr. Montemagno or Mr. Broussard, both of 

whom have been deposed and will testify at trial.   

Likewise, GSN’s claim that Mr. Sapan {{“has direct knowledge of the 

relationship between Cablevision’s content and programming businesses”}} and the 

documents it cites in support of this argument (Mot. at 3 & Exs. 1-2) are both nothing 

new and, more importantly, have nothing to do with the “net benefit” test that GSN has 
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extracted from Tennis Channel.  As for the first document, {{concerning negotiations 

between Rainbow and Cablevision over the launch of Wedding Central,}} it was 

produced by Cablevision in discovery over two years ago, was introduced into evidence 

at Mr. Bickham’s deposition, and appeared on GSN’s trial exhibit list.  Mot. Ex. 2.  To 

the extent that this document reveals something about the “content” side of Cablevision’s 

business, GSN had the opportunity to depose Kim Martin, the head of WE tv and 

Wedding Central during the relevant time period, Elizabeth Doree, the head of 

programming for the networks, and Mr. Broussard, who was in charge of distributing the 

networks.  Any of them could have been asked about this document during their 

depositions, and Ms. Doree and Mr. Broussard will testify at trial.  Mr. Sapan’s testimony 

would only be cumulative.  As for the second document, it too was produced in 2012 and, 

as GSN points out in its motion, concerns {{negotiations between Cablevision and 

networks owned by Comcast that took place in 2011—six months after GSN’s was re-

tiered.}}  Mot. Ex. 1.  On its face, the document has nothing to do with GSN, WE tv, or 

Wedding Central, and certainly nothing to do with “the costs to Cablevision of carrying 

its affiliated, similarly situated networks . . . broadly.”  Mot. at 3.  In any event, the time 

to ask Mr. Sapan about these documents was during the first round of discovery, not now.    

Under these circumstances, the Presiding Judge should exercise his 

discretion to protect Mr. Sapan from a so-called “apex” deposition, because he does not 

have detailed or unique knowledge of any facts in dispute—much less facts relevant to 

the circumscribed supplemental discovery the Presiding Judge ordered.  See, e.g., 

Alliance Industries, Inc. v. Longyear Holding, Inc., 2010 WL 4323071, at *3-4 

(W.D.N.Y. Mar. 19, 2010) (“‘Apex’ depositions are disfavored in this Circuit unless the 
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executives have personal knowledge of relevant facts or some unique knowledge that is 

relevant to the action. Included in this concept is whether compelling the official’s 

testimony would be cumulative to testimony from other sources within the subject 

enterprise.” (citations omitted)) (disallowing deposition of CEO where plaintiffs failed to 

show he had unique knowledge of the facts at hand); Dauth v. Convenience Retailers, 

LLC, 2013 WL 4103443, at *2 (N.D. Cal. Aug. 12, 2013) (denying apex deposition).  

The topics on which GSN claims Mr. Sapan has relevant, independent knowledge will, as 

a rule, be covered by other trial witnesses or were covered in detail by other deponents.  

The fact that Mr. Sapan does not appear on either party’s list of trial witnesses only 

confirms that his testimony is either irrelevant or, at best, cumulative.  

[Remainder of page intentionally left blank]
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CONCLUSION 

  For all of the foregoing reasons, GSN’s motion to compel a date certain 

for the deposition of Josh Sapan should be denied.   

 
Respectfully submitted, 

 
/s/ Gary R. Carney____________  
Jay Cohen      
Andrew G. Gordon     
Gary R. Carney     
PAUL, WEISS, RIFKIND,    
WHARTON & GARRISON, LLP   
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New York, NY 10019-6064    
(212) 373-3000 
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